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Key Contractual Provisions For Contracting in Hostile Environments 

 

 

Below are some examples of important contractual provisions your counsel should consider carefully when 
contracting for services in hostile environments.  More information on a number of the provisions is 
available by clicking on the links provided. In all instances, it is important to obtain advice of competent 
counsel on contract wordings.  

1. Obligations and Responsibilities 

Any contract should clearly describe the obligations of the contracting parties.  This can be done 
either in the body of the contract itself or, if the obligations are extensive, in a schedule attached to 
the contract.  

2. Force Majeure 

An appropriately worded force majeure clause will help protect you from liability arising out of your 
failure to perform an obligation as a result of the occurrence of an unexpected event outside of your 
control, though remember, that your counterparty may also expect to receive the benefit of its 
protection.   

If worded correctly, such a clause will act to suspend your obligations while the event continues, 
and you will not be liable for your failure to perform your obligations during such suspension. Given 
the environment you will be operating in, particular care needs to be taken to define what kind of 
difficulties fall outside the agreed parameters of the contract. 

3. Liability Regime 

Given the challenging nature of performing services in hostile environments, the liability regime 
should be a central feature of your contract.  Each party should have a clear understanding of its 
potential liabilities, with such liabilities clearly apportioned between them.  

4. Insurance 

Having identified your risks, you will need to cover them by procuring valid and effective insurance 
which dovetails with your identified risks. You should expect your counterparty to do the same.  As 
such, clear obligations to procure appropriate insurance are integral to any contract in a hostile 
environment.  

5. Compliance With Laws 

The implications of all laws, rules and regulations applicable to you, including health and safety 
laws, anti-corruption laws, sanctions or embargos should be considered and complied with and, to 
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the fullest extent possible, you should seek to oblige your counterpart to comply with them too.  
This can be done by either expressly addressing them in the contract or, if this is commercially 
unrealistic, including a catch all obligation that each party will comply with all applicable laws, 
rules and regulations. 

6. Licensing 

There should also be terms dealing with maintaining possession at all times of all permits, 
certificates, licences, consents, authorisations, permissions, approvals and visas required to perform 
the obligations under the contract.  

Careful thought needs to be given as to where responsibility should lie for obtaining the necessary 
licences  

7. Termination 

You will want to ensure that you have clear rights of termination in the event of a breach of contract 
by your counterparty (Note: be careful when using expressions such as "material breach" which, as a 
matter of English law, has no clear meaning) or if the other party becomes bankrupt or insolvent. 

You may also wish to have a general right of termination by notice without cause.   

Does your client have a right to terminate the contract before services are provided?  If so, you will 
need to consider whether you require a mobilisation payment to be made and whether such a 
payment is refundable in the event your counterparty cancels the contract prior to the 
commencement of the services.  You may find yourself obliged to pay your local contractors 
whether or not their services are required.  

You may also wish to stipulate that the contract can be terminated if certain events occur, such as a 
change in local, regional or national government, the outbreak of war, a change in classification of 
the area/region by a particular Department of Foreign Affairs or similar issues affecting the region's 
stability.  

8. Authority of the Executing Party 

You need to be certain that the persons executing the contract on behalf of your counterparty do so 
with full authority and capacity from that entity.  Evidence should be obtained for this, including, 
where appropriate consulting a local lawyer.  Where a dispute arises, do not allow your counterparty 
the ability to claim that the "wrong" person signed the contract and the contract is therefore invalid.    

9. Governing Law 

All contracts should include a clear governing law clause stipulating the law under which the 
contractual and non-contractual obligations should be governed and construed.  
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The choice of governing law should be considered before beginning to draft a contract, and a lawyer 
qualified in the relevant jurisdiction should advise on and/or draft the contract.  

10. Dispute Resolution 

The governing law clause does not indicate how disputes are to be resolved.  It is therefore 
important also to include a dispute resolution clause that expressly identifies the mechanism for 
resolving disputes (for example, an agreement to submit disputes to the English courts, or arbitration 
in London). Keep in mind, if there is a dispute, and you have selected a governing law (or dispute 
resolution protocol which hands a significant strategic or tactical advantage to your counterparty 
(because, for example, you have agreed for the dispute to be dealt with in a forum which you fear 
your counterparty has undue influence), you may be left without an effective remedy. 

11. Sovereign Immunity? 

If your counterparty is a state authority might they be protected by sovereign immunity?  If they are 
this will have implications on your ability to commence proceedings against them and your ability to 
enforce any ruling or award.  If you are contracting with a party which could be considered a state 
for these purposes, you should always aim to include provisions in the dispute resolution clause 
whereby the state expressly waives its immunity in relation to each of these aspects. 

12. Assignment and Subcontracting 

As a matter of English law, unless the contract includes an express or implied provision stating 
otherwise (or is a personal contract), the benefit under it can be freely assigned by the benefiting 
party.  In the same way, the performance of contractual obligations can in theory be freely 
subcontracted, unless prohibited in the same way. 

An assignment clause should be included in the contract to clarify, exclude or qualify the parties' 
ability to assign rights under the contract.  It is common practice for this clause to deal also with the 
parties' ability to subcontract. 

13. Structure and Style 

Often overlooked and, whilst not always fatal from a legal point of view, an incoherent and/or 
poorly structured contract can lead to a great deal of confusion between the parties and make using it 
very difficult.  A clearly structured contract with accurate clause numbers and cross references can 
greatly assist the parties' understanding of their respective obligations. 

You should seek to avoid unnecessary repetition of provisions, as any conflict between repeated 
provisions risks making the parties' intentions unclear and may result in a costly dispute.  
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